Reference: ICoP SUDS MA3

Model discharge agreement

Model deeds in relation to SUDS facilities granting sewerage undertakers rights in perpetuity to discharge, flood and maintain in default.  

[This principle could be applied for local authorities / highway authorities with suitable amendments.]

Three model deeds have been drafted to cover the following scenarios:

Deed 1
Sewer Adoption Sites where a pipe easement and a right to discharge are required in perpetuity, for use when the developer is not the freeholder of the land where the SUDS Facility is situated.

Deeds 2 and 3
Sewer Adoption (Section 104) Sites or where a Section 102 declaration is sought for existing apparatus where a pipe easement and rights to discharge are required in perpetuity, for use when the developer is the freeholder of the land where the SUDS Facility is situated.  Note: the text for model deeds 2 and 3 is the same as for model deed 1, but with the text in square brackets and highlighted having been removed as appropriate. 

Model Deed of Grant of easement relating to a SUDS Facility

HM LAND REGISTRY

Land Registration Act 2002
County and District:

Property:

Title Number:

THIS DEED OF GRANT is made on

B E T W E E N:
1
 “The Grantor”:

2
 “The Mortgagee”: [delete if n/a]

2/3 
“The Undertaker”: (Company Registration number) whose registered office is situate at

1. Definitions

In this deed the following shall apply:

	Apparatus
	means a [               ] being underground pipes together with all tunnels conduits manholes inspection chambers hydrants meters valves surface covers electric cables controls or other accessories embankments discharge structures and apparatus for the purposes of remote control of valves by telemetry or other equipment flow measurement and other purposes for the efficient management of the Undertaking and any duct cable or pipe therefor and any works ancillary to any of the items in this paragraph and necessary and expedient in relation to the exercise of the Rights

	Consideration
	means the sum of [             ] pounds (£               ) (together with Value Added Tax (if applicable)) [or the Undertaker’s Covenants]

	Documents
	means the documents listed in the Fifth Schedule

	Dominant Tenement
	means the Undertaking and in particular the Apparatus together with the land properties and rights relative to it

	Grantor’s Covenants 
	means the covenants on the part of the Grantor contained in the Third Schedule

	[Mortgage 
	means a mortgage/charge dated [               ] made between the Grantor of the one part and the Mortgagee of the other part]

	Perpetuity Period
	means a period of Eighty (80) years from the date of this Deed

	Pipe
	means that part of the Apparatus as consists of a pipe or pipes and is shown for identification only by a blue line on the Plan

	Plan
	means the plan annexed to this Deed

	Rights
	means the easements and rights specified in the First Schedule

	[Section 104 Agreement]
OR

[Section 102 Declaration]
	[An agreement made pursuant to Section 104 of the Water Industry Act 1991 dated the [               ] day of [               ] Two thousand and [               ] and made between the Grantor (1) [               (2)] and the Undertaker [(2)/(3)] OR [A vesting declaration made pursuant to Section 102 of the Water Industry Act 1991]]

	Strip of Land 
	means all that piece or parcel of land situate at [               ] shown for the purposes of identification only coloured/edged [               ] on the Plan having a width of [               ] metres and unless the contrary shall be stipulated or be clear from the Plan the Strip of Land shall lie one half to each side of the centreline of the Pipe

	SUDS Facility
	means the device or devices that have been or will be constructed on or within the land shown edged orange on the Plan and are intended to accept and deliver (as the case may be) water from or to the Pipe together with the land that they occupy together with all apparatus ancillary thereto as are within the land shown edged orange or are shown by orange lines on the Plan

	Title Guarantee
	means Limited/Full Title Guarantee

	Title Number(s)
	(applicable if title is registered) means Title Number(s) [               ]

	Undertaker’s Covenants
	means the covenants on the part of the Undertaker contained in the Second Schedule

	Undertaking
	means the undertaking of the Undertaker within its area as particularised in a document dated 24th August 1989 and entitled “Instrument of Appointment by the Secretary of State for the Environment of Severn Trent Water Limited as a water and sewerage undertaker under the Water Act 1989” and each and every part of it

	[Vesting Date
	means the date upon which the Apparatus is declared by the Undertaker to be vested in it]


2.
Interpretation

In this deed the following shall apply:

2.1
Where the context so admits words importing the singular number include the plural number and vice versa words importing one gender include both genders and references to a person are deemed to include any individual, firm, unincorporated association or body corporate

2.2
Any reference to any statute or order or to any provision of the same are construed as including reference to any statutory modification or re-enactment thereof and to any relevant regulations or statutory instruments made under any state or in connection therewith and from time to time in force

2.3
Where the context so admits the expressions “Grantor” “Mortgagee” (if any) and “Undertaker” are deemed to include their respective successors in title and assigns and if at any time the Grantor Mortgagee (if any) and Undertaker shall consist of more than one person any obligations which they undertake shall be enforceable against them all jointly or against each individually

2.4
References to clauses, paragraphs or Schedules unless otherwise specified mean the clauses, paragraphs or Schedules to this Deed

2.5
Headings to clauses and Schedules are disregarded in interpreting this Agreement

2.6
If any provision is held to be illegal, invalid or unenforceable, the legality, validity and enforceability of the remainder of this Agreement is to be unaffected

2.7
Any covenant by any party to this Deed not to do an act or thing is deemed to include an obligation not to permit or suffer such act or thing to be done

2.8
The Perpetuity Period shall be the perpetuity period applicable to this deed

WHEREAS:

3.
Recitals

3.1
The Grantor is the Registered Proprietor of the Strip of Land and the SUDS Facility under the Title Number(s) or (if title is unregistered) is seised (inter alia) for an estate in fee simple in possession of the Strip of Land and the SUDS Facility Subject to the Mortgage (if applicable)

3.2
The Undertaker is for the purposes of the Water Industry Act 1991 a water and sewerage undertaker

3.3
The Undertaker desires to lay construct retain use and maintain the Apparatus in under through over or above the Strip of Land pursuant to its powers under the Water Industry Act 1991 and all other powers enabling the Undertaker

3.4
The Grantor has agreed to grant the Rights for the benefit of the Dominant Tenement

3.5
It has been agreed that the Grantor and the Undertaker shall enter into the Grantor’s Covenants and the Undertaker’s Covenants respectively

[3.6
By virtue of the Section 104 Agreement it was agreed that the Grantor should construct (inter alia) the Apparatus and that the same should (after the happening of certain events and subject to the performance and observance by the Grantor of certain agreements and conditions) be vested in the Undertaker by a declaration in that behalf by the Undertaker and that prior to such declaration the Grantor should execute or secure the execution of a Deed of Grant of easement in respect of the Apparatus and any SUDS Facility] OR [The Grantor has constructed the Apparatus and has requested the Undertaker to adopt it by making a Section 102 Declaration and the Undertaker has agreed to adopt the Apparatus subject to (inter alia) the Grantor granting the Rights and the Grantor’s Covenants contained herein]        
NOW THIS DEED WITNESSES as follows:

1.
IN pursuance of the said agreement and in consideration of the Consideration (which if monetary is paid by the Undertaker to the Grantor (the receipt of which the Grantor hereby acknowledges)) the Grantor GRANTS to the Undertaker with the Title Guarantee the Rights over in through under and upon the Strip of Land and the SUDS Facility for the benefit of the Dominant Tenement and each and every part of it such Rights to be exercisable at all times by the Undertaker its servants agents and all others authorised by the Undertaker TO HOLD unto the Undertaker in fee simple

2.
THE Undertaker covenants with the Grantor to observe and perform the Undertaker’s Covenants

3.
THE Grantor covenants with the Undertaker to observe and perform the Grantor’s Covenants to the intent that the burden of the Grantor’s Covenants run with the Strip of Land and the SUDS Facility and every part of them and to benefit and protect the Dominant Tenement and each and every part of it capable of being so benefited or protected but not so as to render the Grantor personally liable for any breach of covenant committed after the Grantor shall have parted with all interest in the land in respect of which such breach shall occur

4.
IT is hereby agreed and declared as follows:

4.1
The Rights are appurtenant to the Dominant Tenement (and for the avoidance of doubt the servient tenement is the Strip of Land and the SUDS Facility) and are to be exercisable only if they or their subject matter come into existence within the Perpetuity Period

4.2
Any dispute arising between the parties to this Deed shall (unless the terms of this Deed or any statute or order otherwise requires) be determined in default of agreement by a single arbitrator to be agreed upon between the parties to this Deed or failing agreement to be appointed at the request of either party by the President for the time being of the Royal Institution of Chartered Surveyors in accordance with Acts relating to arbitration for the time being in force

4.3
The Undertaker shall not be liable to make any payment in respect of any diminution in the value of the interest of a tenant or other occupier of the Strip of Land and the SUDS Facility by reason of the provisions of this Deed or the exercise of the Rights and the Grantor shall bear without recompense by the Undertaker any reduction in rent or money for use and occupation in respect of any such diminution

4.4
Nothing contained in the Undertaker’s Covenants shall in any way impose upon the Undertaker any liability to pay compensation for any act matter or thing in respect of which the Undertaker enjoys any immunity whether by reason of its statutory powers or otherwise

4.5
A person who is not a party to this Deed has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce or have the benefit of any term of this Deed save where this Deed expressly provides otherwise but none of the foregoing provisions of this clause affect any right or remedy of a third party which exists or is available apart from that Act

[5.
IT is further agreed and declared that:

5.1
the provisions of this deed shall be operative as from the date hereof excluding the Rights which shall not be exercised prior to the Vesting Date

5.2
nothing in this Deed shall in any way restrict or derogate from the [duties rights or powers of the parties under the Section 104 Agreement in relation to the Apparatus] OR [duty of the Grantor to maintain the Apparatus until it shall vest in the Undertaker] or from the discretion of the Undertaker as to whether the Apparatus should or should not at any time be the subject of a vesting declaration]
6.
If there is a Mortgagee party to this Deed the provisions of the Fourth Schedule will apply to this Deed

7. 
If title to the Strip of Land and the SUDS Facility is unregistered: 
7.1 the Grantor acknowledges the right of the Undertaker to production of the Documents (possession of which is retained by the Grantor) and to delivery of copies of them and undertakes with the Undertaker for their safe custody PROVIDED THAT if there is a Mortgagee party to this deed the Grantor will as soon as the Documents come into his possession give a statutory undertaking for their safe custody

7.2 A memorandum of this Deed will be endorsed on the appropriate document listed in the Fifth Schedule and a certified copy of such memorandum supplied to the Grantee within seven days of the date of this Deed

EXECUTED by the parties hereto as a Deed but not delivered until the date of this Deed

THE FIRST SCHEDULE
“the Rights”

1.
The right of constructing placing and laying at any time the Apparatus whether all at one time or in part at one time and in part at another time or times and of keeping using inspecting the condition of reconstructing replacing relaying altering enlarging adjusting maintaining cleansing repairing conducting and managing the Apparatus

2.
The right of having and enjoying the free flow and passage of water with or without other matter by means of the Apparatus and (except where the Pipe (other than a storm-water overflow sewer) is used to convey foul water only) to:

2.1
discharge from the Pipe into any SUDS Facility canal pond or watercourse (as defined by Section 219(1) of the Water Industry Act 1991) within or adjacent to the Strip of Land;

2.2
increase or decrease such discharge;

2.3
retain and have such discharge flow along and within any SUDS Facility canal pond or watercourse;

2.4
have such water as is in a SUDS Facility discharge into a Pipe (if any) canal pond watercourse or underground strata; and

2.5
take samples of such discharge

3.
The right to have in the water entering the SUDS Facility soil and litter detritus or other matter or thing such that the same shall (as conditions from time to time may require) pass through and discharge from the SUDS Facility or be held in suspension in the water deposited in the SUDS Facility and settle out upon the surface sides or walls of or elsewhere within the SUDS Facility

4.
The right at all times with or without vehicles plant machinery servants contractors and others and all necessary materials to enter upon and pass and re-pass along the Strip of Land by a route within the same or over the route (if any) shown coloured brown on the Plan or by such (if any) other convenient route from a public highway as the Undertaker shall require subject to the approval of the Grantor (which shall not be unreasonably withheld or delayed)

5.
The right where necessary and appropriate of constructing and maintaining in good and substantial repair access gates capable of withholding livestock or stiles at the ends of the Strip of Land in or through any hedges wall or fences on it such gates or stiles to be of a design to be approved by the Grantor (such approval not to be unreasonably withheld or delayed)

6.
The right of erecting and maintaining markers indicating the position and extent of the Strip of Land or the position of the Apparatus

7.
The right to access the SUDS Facility either along the Strip of Land or by a route (if any) shown coloured brown on the Plan or by such (if any) other convenient route from a public highway as the Undertaker shall require subject to the approval of the Grantor (which shall not be unreasonably withheld or delayed)

8.
The right to inspect the SUDS Facility to ensure that the Grantor is complying with the Grantors Covenants PROVIDED THAT if the Undertaker is of the opinion that the Grantor is in breach of the Grantor’s Covenants then the Undertaker will (except in an emergency) serve written notice on the Grantor:

8.1
identifying the breach complained of;

8.2
the works required to the SUDS Facility to remedy such breach; and,

8.3
requiring the Grantor to remedy the defects within a reasonable period of time to be specified in the notice

9.
The right to:

9.1
make all necessary excavations and to tip soil on land immediately adjoining such excavations as shall be necessary or desirable;

9.2
take away all subsoil found surplus to requirements after any necessary tipping has been undertaken;

10.
The right of fencing off the Strip of Land from the adjoining land of the Grantor only for as long as is reasonably necessary

11.
The right of support for the Apparatus and the SUDS Facility from the subjacent and adjacent land and soil including minerals of the Grantor

12.
The right to remove all or any trees and shrubs growing in the Strip of Land and any walls hedges and fences on it

THE SECOND SCHEDULE

“the Undertaker’s Covenants”

1.
Without any unnecessary delay at its own cost to make good so far as may be practicable any damage done or occasioned to the Strip of Land by reason of the exercise of the Rights or any of them

2.
To pay proper compensation for any damage to or injurious affection of the Strip of Land (insofar as the same has not been so made good under paragraph 1 above) by reason of the exercise of the Rights or any of them such compensation in default of agreement to be referred to arbitration as provided in Clause 4(2) PROVIDED THAT in the event of the Undertaker removing all or any trees or shrubs growing in the Strip of Land by virtue either of the roots of such trees or shrubs having damaged or (in the Undertaker’s opinion) being likely to damage the Apparatus or any walls hedges and fences then the Undertaker will not be under any duty to compensate the Grantor financially or by replacing such trees or shrubs

3.
To indemnify the Grantor from and against all taxes impositions and outgoings of an annual or recurring nature and any claims demands proceedings damages losses costs charges and expenses in respect of or arising out of the exercise of the Rights otherwise than arising in part or whole from any act or default of the Grantor PROVIDED THAT the Grantor shall give immediate notice to the Undertaker of every claim made against the Grantor which the Grantor considers is covered by this indemnity and shall not make any admission of liability or settle or compromise any such claim or demand without the consent in writing of the Undertaker

THE THIRD SCHEDULE
“the Grantor’s Covenants”

PART ONE

the Grantor’s Covenants in relation to the Strip of Land

1.
Not to use the Strip of Land for any purpose which may endanger or damage the Apparatus or interfere with the free flow and passage of water with or without other matter or any means of communication along or through the Apparatus or otherwise affect prejudicially the exercise of the Rights and in particular but without prejudice to the generality of the foregoing:

1.1
not to erect construct or place within the Strip of Land any building wall structure erection or any work of any kind whether permanent or temporary or carry out on the Strip of Land any development within the meaning of the Town and Country Planning Act 1990 or any Order made under that Act PROVIDED THAT this covenant shall not be deemed to prevent the erection of boundary or other fences which are of an easily removable character

1.2
not to withdraw support from the Apparatus

1.3
not to undertake any piling or percussive works within the Strip of Land

2.
Not to use the surface of the Strip of Land otherwise than for open space agricultural or garden purposes (but not for the planting of trees or shrubs other than shallow rooting shrubs) permitted by the Undertaker and in particular (but without prejudice to the generality of the foregoing) not to erect construct or lay in or upon the Strip of Land any pipes wires cables posts poles timber stone or materials or substance (except fences constructed with such gates or openings as may admit of the free exercise of the Rights) PROVIDED THAT this prohibition shall not apply to existing streets roads sewers drains pipes cables or wires in upon or over the Strip of Land or so as to prevent the construction in the future (subject to the prior written consent of the Undertaker which shall not be unreasonably withheld or delayed) of any street or road sewer drain pipe cable or wire across the Apparatus if and so long as the same shall be so constructed or placed at an angle of not less than forty five degrees formed by any such street road sewer drain pipe cable or wire and the Apparatus

3.
Not to alter the ground levels within the Strip of Land

4.
To advise any tenant for the time being of the Strip of Land of the existence of the Apparatus and of this Deed and its contents insofar as the same relate to the tenant’s occupancy and enjoyment of the Strip of Land

PART TWO

the Grantor’s Covenants in relation to the SUDS Facility

1.
To maintain repair renew and replace the SUDS Facility at all times and keep in a clean tidy and operative condition so as to ensure that it permits the discharge of water with or without other matter from or to the Pipe (as the case may be)

2.
Not at any time to alter the layout shape or topography of the SUDS Facility such that the same may function less well or less adequately for the storage or dispersal of water (as the case may be) than at the date hereof and in this regard the opinion of the Undertaker shall be final and binding

3.
To indemnify the Undertaker as to any actions costs claims or demands which the Undertaker may receive as to all matters relating to the SUDS Facility PROVIDED THAT the Undertaker shall give immediate notice to the Grantor of every claim made against the Undertaker which the Undertaker considers is covered by this indemnity and shall not make any admission of liability or settle or compromise any such claim or demand without the consent in writing of the Grantor

4.
To carry out such works as are referred to within any notice served pursuant to paragraph 8 of Part Two of the Second Schedule within the notice period specified and to the Undertaker’s reasonable satisfaction failing which the Undertaker may carry out the works and recover the proper costs thereof from the Grantor
THE FOURTH SCHEDULE

“the Mortgagee provisions”

[The provisions of this Schedule apply if there is a Mortgagee party to this Deed]

Both under the Mortgage and all other securities (if any) which the Mortgagee may hold in relation to (inter alia) the Strip of Land or any part of it the Mortgagee:

1.
consents to the payment to the Grantor of the monetary part (if any) of the Consideration

2.
consents to the giving by the Grantor of the Grantor’s Covenants

3.
consents as mortgagee to the granting by the Grantor of the Rights

4.
consents to registration of this deed at HM Land Registry

5.
acknowledges the right of the Undertaker to production of the Documents (if any) (possession of which documents is retained by the Mortgagee) and to delivery of copies of them

6.
covenants to keep the Documents safe whole and undefaced (fire and other inevitable accident excepted)

THE FIFTH SCHEDULE
“Documents”

[Applicable if title is unregistered]

DATE


DOCUMENT


PARTY

SIGNED and DELIVERED by the
)

said




)






)

in the presence of:


)

SIGNED and DELIVERED by the
)

said
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)

in the presence of:


)

THE COMMON SEAL of 
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was hereunto affixed 

)

in the presence of:


)

THE COMMON SEAL of 

)






)

was hereunto affixed 

)

in the presence of:


)

THE COMMON SEAL of
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)

was hereunto affixed 

)

in the presence of:


)






 Authorised Signatory
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