Reference: ICoP SUDS MA2

SUDS Maintenance Framework Agreement

	This AGREEMENT is made the 
day of

200 

BETWEEN 

(1)
Developer


[as necessary]

(2)
Owner

(3)
Council

(4)
Highway Authority

[as necessary]

(5)
Sewerage Undertaker

(6)
Surety



[as necessary]

IT IS AGREED as follows:


	Date of the agreement.

Details of relevant parties to be inserted.

	1.

1.1

1.2

1.3

1.4

1.5

1.6

1.7

1.8

1.9

1.10

1.11

1.12

1.13

1.14

1.15

1.16

1.17

1.18

1.19

1.20

1.21

1.22

1.23

1.24

1.25

1.26


	Definitions and Interpretation

 “the 1972 Act” means the Local Government Act 1972 (as amended).

“the 1990 Act” means the Town and Country Planning Act 1990 (as amended).

“the 1991 Act” means the Water Industry Act 1991 (as amended).

“the 1980 Act” means the Highways Act 1980 (as amended).

“Above Ground Drainage” means that part of the SUDS on or above ground level such as grass swales, retention ponds and ancillary structures shown coloured or edged blue on the Plan.

“Below Ground Drainage” means that part of the SUDS situated below ground level such as piped systems (including perforated pipes and surrounding material), soakaways, catchpits, filter drains and ancillary structures shown coloured or edged green on the Plan.

“Completion” means the date of issue of the final certificate.

“the Defects Correction Period” means the period of [  ] months after the date of issue of the Provisional Certificate issued under Clause [  ].

“the Drawings” means all plans, drawings, sections and the design or working documents listed in schedule [  ] [and attached to this Agreement].

“Engineer” means such officer as may be designated by the Council.

“the Final Certificate” means the certificate defined in clause [  ].

“Highways Agreement” means any agreement made pursuant to section 38 or 278 of the 1980 Act.

“the Land” means land at [


] shown 
[


] on the Plan.

“the Plan” means the attached plan [(reference number)].

“Planning Agreement” means any agreement made pursuant to section 106 of the 1990 Act in respect of the Land.

“Planning Authority means the relevant local authority or statutory body responsible for planning in respect of the area in which the Land is situated.

“Planning Permission” means the relevant planning permission in respect of development of the Land granted by the Planning Authority with any variation thereof or supplementary permission issued in respect thereof and or any Planning Agreement.

“the Sewerage Undertakers Works” means those part of the SUDS that will be vested in the Sewerage Undertaker under the Undertakers Agreement.

“the Specification” means any guidance notes on design and construction of SUDS from time to time published  by CIRIA or others including:

Book 14 Design of flood storage reservoirs

Report I56 Infiltration drainage

C522 Sustainable urban drainage systems – design manual for England and Wales

C523 Sustainable urban drainage systems – best practice manual

C582 Source control using constructed pervious surfaces

C609 Sustainable drainage systems – hydraulic, structural and water quality advice

or revisions or updates to the above.

“the SUDS” means the sustainable drainage system comprising all treatment and drainage systems including any pipework, swales, reed beds, ponds, filter trenches, attenuation tanks and detention basins.

“the Works” means the construction of those parts of the Above Ground Drainage or the Below Ground Drainage shown on the Drawings that will vest in the Council.

“Undertakers Agreement” means any agreement made pursuant to section 104 of the 1991 Act.

Words imparting one gender shall be construed as imparting any other gender.

Words imparting the singular shall be construed as imparting the plural and vice versa.

Words imparting persons shall be construed as imparting a corporate body and/or a partnership and vice versa.

Where any party comprises more than one person the obligations and liabilities of that party under this Agreement shall be joint and several obligations and liabilities of those persons.

The clause headings shall not form part of this Agreement and shall not be taken into account in its construction or interpretation.


	Include this clause if the Highways Authority is party to the Deed.

Duration of defects correction period to be inserted.

All relevant drawings should be listed or attached to the Agreement.

Details of clause number to be inserted.

Details of the land to be inserted.

The Specification may be updated given new design guidance.

Note that the Works may be vested in the Council or the Highways Authority or the Sewerage Undertaker and subsequent clauses should be amended as required.

	2.

2.1A

2.1B

2.2

2.3

2.4

2.5

2.6
	Ownership and Responsibility for SUDS

The Developer is [details of title]

The Owner is [details of title]

The Developer/the Owner proposes to construct the SUDS in connection with the development of the Land and has agreed to carry out such construction on the terms set out in this Agreement.

The Developer/the Owner desires that on completion [or at the end of the Maintenance Period] the Council the Highway Authority or the Undertaker (as the case may be) shall be responsible for agreed parts of the Below Ground Drainage and that in the case of the Undertaker they become public works vested in either the Highway Authority or Undertaker pursuant to a Highway Agreement or Undertakers Agreement which agreements the Owner (if different from the Developer) and/or the Developer hereby covenants to enter into as soon as reasonably practicable following the completion of this Agreement.

The Developer/the Owner desires that on completion (or at the end of the Maintenance Period) the Council or the Highway Authority (as the case may be) shall be responsible for agreed parts of the Above Ground Drainage and that in the case of the Highway Authority they become public works vested in the Highway Authority pursuant to a Highway Agreement (or in the case of the Council by the provisions contained in this Agreement) which agreement the Owner (if different from the Developer) and/or the Developer hereby covenants to enter into as soon as reasonably practicable following the completion of this Agreement.

If any part of the Sewerage Undertakers Works discharges into or receives drainage from any other part of the SUDS which is not to be vested in the Sewerage Undertaker then the Owner 
(if different from the Developer) and/or the Developer hereby covenants with the Sewerage Undertaker to enter into a Deed of Grant of Easement and Rights to Discharge in Perpetuity as soon as reasonably practicable following the completion of this Agreement.

[The Surety has agreed at the request of the Developer/the Owner to be a party to this Agreement].


	If the “Developer” is the “Owner” of the land at the time of entering into this Agreement alternative clause 2.1B should be used and subsequent clauses amended as necessary.

Vesting of below-ground SUDS.

Amend as necessary given the parties entering into the Deed.

Vesting of above-ground SUDS.

Amend as necessary given the parties entering into the Deed.

Easement and rights of discharge may be necessary where drainage is received or discharged into land with different ownership.

Surety if applicable.

	3.
	Construction of the Works

The Developer/the Owner shall construct the Works at its own expense and complete the Works in accordance with the Drawings and Specification and any Planning Permission (as may be varied in accordance with clause [4]) to the reasonable satisfaction of the Engineer in the position and to the extent shown in the Drawings.


	Construction in accordance with drawings and specification.

	4.
4.1

4.2

4.3

4.4

4.5


	Minor Variations
Without prejudice to clause [3] the Engineer may on the written request of the Developer/the Owner give consent (such consent not to be unreasonably withheld) to the Developer to construct the Works or any part of them otherwise than in strict conformity with the Drawings and the Specification subject to:

The written request by the Developer/the Owner being accompanied with such information and Drawings that the Engineer will require and the consent of the Engineer shall be in writing.

The Developer/the Owner shall not allow any variation without such written consent being first obtained.

Nothing within this clause shall permit or authorise the breach of the Specification.

The grant of consent by the Engineer under this Clause shall not in any way prejudice any rights of the Council, the Highway Authority and the Sewerage Undertaker against the Developer/ the Owner [or the Surety] in respect of any breach or non-observance of any part of this Agreement [and the duties and obligations of the Surety shall apply in respect of the Works as varied as they apply to the Works shown on the Drawings.]

The Developer/the Owner shall pay on demand the Engineers reasonable costs incurred in connection with the operation of this clause.


	Provision for minor variations.


	5.
5.1

5.2

5.3
	Notification of intended Commencement of the Works

The Developer/the Owner shall:

Give to the Engineer 4 weeks written notice of the date on which it proposes to commence the Works or any part of them and;

At the same time submit to the Engineer for inspection such additional plans, drawings and other design or working documents not previously submitted to him which relate to the carrying out of the Works as the Engineer may require and;

Notwithstanding the notice previously given give the Engineer 48 hours notice in writing of its intention to start the Works or any part of them.


	Notification of the start of construction.

	6.
6.1

6.2
	Period of Construction
The Developer/the Owner shall:

Construct and complete the Works within a period of [     ] from this Agreement (unless the Engineer shall in writing agree to an extension of that period) and in any event;

Ensure that before any building or property forming part of the development on the land which has the benefit of Planning Permission is brought into occupation such part of the Works as are necessary to drain those buildings or property shall be completed and in working order.


	Period to be agreed bearing in mind the provision that planning permission is granted for the development.

SUDS to be ready before occupation of the dwellings on the site.

	7.
7.1

7.2

7.3

7.4

7.5

7.6

7.7

7.8


	Easements

The Developer shall at its own expense prior to commencement of the works obtain or ensure that they have been fully executed and enforce the following deeds and agreements:

Easements from third parties having interests in land through and on which the Above Ground Drainage and Below Ground Drainage are to be located for the Developer, [the Owner], the Council, the Highway Authority and the Sewerage Undertaker their servants and agents to enter upon such land after the vesting in the Council, the Highway Authority and the Sewerage Undertaker for the purpose of inspection, repair, maintenance, reconstruction, replacement or cleansing the form of and easements to be approved by the Council, the Highway Authority and the Sewerage Undertaker.

Easements and consents in favour of the Developer, [the Owner], the Council, the Highway Authority and the Sewerage Undertaker their servants and agents for the Works and the free flow and passage of water with or without other matter through them.

Easements and consents in favour of the Developer, [the Owner], the Council, the Highway Authority and the Sewerage Undertaker for the discharge of water with or without such other matter to any part of the SUDS, canal, pond or watercourse (as defined by section 219 (1) of the 1991 Act), to increase or decrease such discharge, to retain such discharge within any part of the SUDS and to take samples of such discharge.

Easements and consents in favour of the Developer, [the Owner], the Council, the Highway Authority and the Sewerage Undertaker for the right to have in the water entering the SUDS soil and litter detritus or other matter or thing such that the same shall (as conditions from time to time may require) pass through and discharge from the SUDS or to be held in suspension in the water deposited in the SUDS and settle out upon the surface sides or walks of or elsewhere within the SUDS.

Easements and consents in favour of the Developer, [the Owner], the Council, the Highway Authority and the Sewerage Undertaker for the right of support for the SUDS from the subjacent and adjacent land and soil including minerals.

A Highways Agreement.

An Undertakers Agreement.

Such Statutory consents as may be required for the discharge of flood drainage works.


	Easements between parties as necessary to be provided before commencement of work.

Definition (clause 1.12).

Definition (clause 1.22).

Parties are advised to contact the Environment Agency at an early stage of any project to obtain the necessary consents which will be required in addition to any planning permission granted.



	8.
8.1

8.2

8.3

8.4

8.5
	Restriction of Other Works and Structures

A.
The Developer shall ensure that:

B.
The Owner shall ensure that:

No building or structure is erected or acts or operation carried out so as to impair the proper operation of the Works.

No access to the Works is in any way obstructed.

Support for the SUDS is not withdrawn

Ground levels within the Land are not altered such that the SUDS may function less well or less adequately for the storage or dispersal of water (as the case may be) than at the date hereof and in this regard the opinion of the Council, the Highway Authority and the Sewerage Undertaker shall be final and binding.

In any transfer, conveyance or other disposition of the Land or any part thereof appropriate covenant as approved by the Council, the Highway Authority and the Sewerage Undertaker are contained therein in that respect binding upon the Land.


	Amend as necessary.

	9.
9.1

9.2
	Compensation

The Council, the Highway Authority and the Sewerage Undertaker shall not be liable to make any payment in respect of:

Any diminution in value of the interest of the Owner, tenant or occupier of the Land by reason of the exercise of any rights in relation to the SUDS.

Any claim, demands, losses, costs, charges and expenses in respect of or arising out of the exercise of any rights in relation to the SUDS, otherwise than arising in part or in whole from any act or default of the Council, the Highway Authority and/or the Sewerage Undertaker.


	Restriction of liability.



	10.
10.1

10.2

10.3

10.4

10.5
	Certificates

When the Developer/the Owner is of the Opinion that the Works have been completed it shall serve written notice on the Engineer to that effect.

After receiving such a notice the Engineer shall satisfy himself as to whether or not the Works have been completed and if he is so satisfied shall issue a certificate on behalf of the Council, Highways Authority or the Sewerage Undertaker to that effect (“the Provisional Certificate”) in respect of the whole or substantial part of the Works as considered appropriate.

For the purposes of this clause the Works shall be deemed to have been completed when they have been substantially constructed in accordance with the preceding clauses of this Agreement.

If during the Defects Correction Period or until the Works vest in the Council, Highways Authority or the Sewerage Undertaker as appropriate (whichever is the longer) any defect, damage or blockage shall appear, arise or occur in the Works the Developer shall at its own expense and within [    ] months after such defect, damage or blockage has appeared, arisen or occurred (or immediately if required in writing by the Engineer) make good to the reasonable satisfaction of the Engineer and;

Without prejudice to clause [     ] the Developer shall during the period prior to the works being vested in the Council as appropriate in accordance with clause [     ] maintain the Works to the satisfaction of the Engineer.


	Approval of the SUDS through Provisional and Final Certificates.

Period for remediation of defects to be inserted.

Relevant periods to be inserted.

	11.
11.1
	Access
The Developer shall allow and arrange for the Engineer to have access to the works and the Land at all reasonable times for the purpose of ensuring compliance with this Agreement.


	Access to be provided to the Engineer.

	12.
12.1

12.2

12.3

12.4
	Inspections
At any time before vesting of the Works in accordance with clause 14 the Developer/the Owner shall on being so requested in writing by the Engineer open up for inspection any part of the Works which may have been covered up.

Should the Developer/the Owner fail to comply with any such request under 12.1 (and without prejudice to any other rights accruing on a breach of any part of this Agreement by the Developer/the Owner) the Engineer may arrange to open up the Works or any part of them.

In the event that any part of the Works is found to be defective, obstructed or otherwise failing to conform with the requirements of this Agreement the cost of such opening up rectification and reinstatement shall (subject to clause 12.4 below) be borne by the Developer/the Owner.

In any case other than mentioned in clause 12.3 above such costs shall be borne by the Council except that in any case where the Engineer has not been given reasonable notice and facilities by the Developer/the Owner in accordance with this Agreement to inspect any part of the Works and did not inspect them the cost of the opening reinstatement and rectification (if any) in relation to any part of the Works which shall have been opened up shall be borne by the Developer/the Owner whether or not such opening up reveals any defect, obstruction or other failure to comply with the requirements of this Agreement.


	Inspection of the works before covering up.



	13.
13.1

13.2
	Right to Repair

If at any time before the Works shall become vested in the Council in accordance with clause 14 the Developer/the Owner shall fail to construct, complete, make good and maintain the Works or any part of them in accordance with this Agreement:

The Council shall be entitled at its discretion to construct, complete, make good and maintain such parts of the Works as may be necessary in the opinion of the Engineer for the proper operation of the Works and may do so either by their own employees or by contract or in such other matter as they think fit after first giving reasonable notice in writing to the Developer/the Owner and the Surety of such intention and;

The Developer/the Owner shall upon demand pay to the Council the cost as certified by the Engineer of undertaking such part of the Works referred to in clause 13.1 including the cost of preparation and service of notices of administration.


	Powers of the Council to complete or maintain the SUDS before vesting.



	14.

14.1

14.2


	Vesting

The Council shall (subject to the Developer/the Owner complying with the terms of this Agreement and in particular the terms of clause 7) by declaration vest the Above Ground Drainage Works in the Council in accordance with the provisions contained in the 1972 Act.

The Council shall not be required to vest or to take over responsibility for the Works or any part of them until the following have occurred:

14.2.1
The Engineer shall have issued a certificate in writing certifying that:

14.2.1.1
The Works have been constructed and completed in accordance with the Drawing and the Specification to the reasonable satisfaction of the Engineer and have been maintained by the Developer/the Owner during the Defects Correction Period and any defects arising or work required in connection with the Works during that period and prior to the date of the Final Certificate have been made good or carried out by the Developer/the Owner to the reasonable satisfaction of the Engineer.

14.2.1.2
No building structure or act has been erected or carried out so as to impair the proper operation of the Works.

14.2.1.3
All requisite consents have been obtained and provided to the Engineer.

14.2.2
All payments required by clause (19) have been paid.

14.2.3
All requirements of clause [7] have been complied with.

14.2.4
The Engineer shall not be obliged to issue the Final Certificate whilst any dispute exists between the Developer/the Owner and a third party concerning the right of the Developer/the Owner to construct the works or any part of them in the position and the manner in which they have been constructed.

14.2.5
To ensure that the Works shall so soon as practicable after the Defects Correction Period receive the Final Certificate:

14.2.5.1
The Developer/the Owner shall give [    ] months notice before the end of the Defects Correction Period.

14.2.5.2
Whether or not the Engineer shall have received notice as required under clause 14.2.5.1 above any inspection which the Engineer may require to make shall be made prior to the expiry of the Defects Correction Period and shall within [    ] days after such inspection advise the Developer/the Owner in writing of any defects arising or work required in connection with the Works and which require to be rectified or done before the issue of the Final Certificate.


	Requirements for vesting of the works in the Council.

Maintenance of SUDS and correction of defects during the Defects Correction Period.

Provision of easements.

Disputes.

Notice before end of Defects Correction Period.

Notification of defects arising from inspections.

Insert relevant periods.


	15.
15.1
	Duty to Developer
Nothing in this Agreement shall imply any obligation on the part of the Engineer or the Council, the Highway Authority or the Sewerage Undertaker to the Developer/the Owner or to any other person to ensure that the Works or any part them are properly constructed.


	Developer responsible for proper construction of the SUDS.

	16.
16.1
	Indemnity
The Developer/the Owner shall indemnify the Council and the Undertaker against all claims, costs, losses or expenses which may be made against them in connection with the construction and completion of the Works and any defect in title.


	

	17.
17.1

17.2


	Termination
A.
If the Developer shall:

B.
If the Owner shall:

17.1.1 Fail to perform any of its obligations under this Agreement.

17.1.2 (be adjudicated bankrupt or) shall go into liquidation voluntarily or otherwise or shall execute a deed of assignment for the benefit of or otherwise compound with its creditors (except for the purpose of reconstruction or amalgamation)

The Council and/or the Highway Authority and/or the Sewerage Undertaker may without prejudice to their other rights, remedies and powers against the Developer/the Owner for such breach of notice in writing to the Developer/the Owner (and the Surety) determine this Agreement and upon such notice being served this Agreement shall immediately determine but without prejudice to the obligations of [the Surety to the Council, the Highway Authority and the Sewerage Undertaker under clause 17 and of] the Developer/the Owner to the Council, the Highway Authority and the Sewerage Undertaker under this Agreement.


	Amend as necessary.

Termination provision on breach of Agreement or bankruptcy.

	18.
18.1

18.2

18.3

18.4
	Surety’s Obligation
If the Developer/the Owner fails to perform any of its obligations under this Agreement the Surety shall (subject to this clause) pay to the Council and/or the Highway Authority Sewerage Undertaker any expenditure which the Council and/or the Highway Authority and/or the Sewerage Undertaker may incur in accordance with this Agreement by reason of the failure of the Developer/the Owner to perform whether or not this Agreement has been determined.

The Surety shall in no circumstance be liable to pay a sum greater than [     ] for which such the Surety binds itself and its successors and assigns to the Council, the Highway Authority and the Sewerage Undertaker.

The amount of any expenditure referred to in clause 18.1 shall be that certified by the Engineer, the Highways Authority or the Sewerage Undertaker whose certificate shall be final.

The Surety shall be discharged or released from the covenant in clause 18.1 when the Works become vested in the Council, the Highways Authority and the Sewerage Undertaker (as the case may be), but it shall not be discharged or released from this covenant by any arrangement between the Developer and the Council, the Highways Authority and the Sewerage Undertaker (as the case may be) or by the execution of any amended extra or substituted works authorised by clause [  ] or by any other whether as to payments, performance, time or otherwise whether made with or without the assent of the Surety.


	Surety’s obligation.

Sum to be inserted.

	19.
19.1
	Bond in relation to Works that remain in the ownership of the Owner or the Developer
If any part of the SUDS are to remain in the ownership of the Owner or the Developer then a bond in the sum of [£     ] shall be made in favour of the Council.


	Bond provision

Value of bond to be agreed and inserted.

	20.
20.1
	Disputes
All questions, disputes or differences which may arise at any time between the parties hereto in relation to the construction of the SUDS shall be referred in the first instance to a senior manager of each party who will attempt in good faith to resolve any issue arising out of this Agreement but failing resolution within 14 days may be referred with the agreement of all affected parties to mediation in accordance with the Centre for Dispute Resolution (CEDR) Model Mediation Procedure.  If such parties do not agree upon mediation within 7 days thereafter or have not settled a dispute by mediation within 42 days from the initiation of the mediation the dispute shall be referred to the decision of a single arbitrator mutually agreed upon or failing such agreement within 14 days to be appointed by the President for the time being of the Chartered Institute of Arbitrators on the application of any of the affected parties and such arbitration shall be carried out in accordance with and subject to the application provisions of the Arbitration Act 1996.


	Provision for arbitration in the case of a dispute.

	21.
21.1
	Notices

Any notice to be served or document to be supplied or submitted under this Agreement shall be delivered or posted in respect of the Council to [details to be inserted], to the Highway Authority [details to be inserted] to the Sewerage Undertaker [details to be inserted] and any notices to be served on the Developer/the Owner may be delivered or posted to its/his last known address or its registered office.


	It is important that any change of address is notified to the other parties.

Insert details of parties.

	22.
22.1

22.2


	Fees and Charges
A.
The Developer shall:

B.
The Owner shall:

On the execution of this Agreement pay the costs incurred in preparation and completion of the same.

(Engineer’s costs).

(Commuted Sum).


	Amend as required.

Insert details of the Engineer’s costs and the Commuted Sum as required. All costs should be shown exclusive of VAT.



	23.
23.1
	Transfer of Rights
The Developer/the Owner shall prior to the Works becoming vested in the Council in accordance with clause 14:

23.1.1
At the request of the Council execute or secure the execution of a conveyance or transfer to the Council and/or the Undertaker (and at no cost to them) vesting in them the freehold estate free from encumbrances of any land comprising the SUDS and upon which structures are erected for the proper operation of the Works and or amenity areas and to pay the costs of the preparation, completion and any stamp duty in respect of the same.

23.1.2
At the request of the Council secure at no cost to them the transfer or grant to them of the rights referred to in clause [  ] as they may require so such rights will vest in them.


	Transfer of rights.

Insert details of clause.

	24.
24.1
	Assignment
The Developer/the Owner shall not assign any interest or responsibility under this Agreement without the express written consent of the Council, the Highway Authority and the Sewerage Undertaker and upon such conditions and terms as they may impose.


	Assignment of interest.

	25.
25.1
	Statutory Rights
Nothing in this Agreement shall in anyway prejudice the exercise by the Council, the Highway Authority or the Sewerage Undertaker of any of their statutory rights and powers arising otherwise than by virtue of this Agreement.


	

	26.
26.1
	Third Party Rights
A person who is not a party to this Deed has no rights under the Contract (Rights of Third Parties) Act 1999 to enforce or have the benefit of any term of this Deed save where this Deed expressly provides otherwise but none of the foregoing provisions of this clause affect any right or remedy of a third party which exists or is available apart from the Act.


	

	27.
27.1
	Application

This Agreement shall be governed by the laws of England and Wales.


	


IN WITNESS WHEROF
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