Reference: ICoP SUDS MA1

Planning Obligation – Incorporating SUDS Provisions

Town and Country Planning Act 1990

	This AGREEMENT is made the 
day of

200 

BETWEEN (NAME) (“the Council”) of the First Part (NAME) [of (ADDRESS) or whose registered office is at (ADDRESS)] (“the Developer”) of the Second Part (NAME) [of (ADDRESS) or whose registered office is situated at (ADDRESS)] (“the Owner”) of the Third Part and (NAME) [of (ADDRESS) or whose registered office is situated at (ADDRESS)] (“the Mortgagee”).


	Date of the agreement.

Details of parties to be inserted.

	(  )

(  )

(  )

(  )

(  )

(  )

(  )


	WHEREAS

The Council is the Local Planning Authority for the purposes of the Town and Country Planning Act 1990 (“the Act”) of the area within which the property described in the First Schedule hereto (“the Land”) and shown edged red on the plan (“the Plan”) attached hereto is situated.

The Owner is the registered proprietor under Title Number [blank] of the freehold interest in the Land.

The Developer is the person interested in the Land under [       ].

The Mortgagee is the registered proprietor of a charge dated [     ] made with [    ].

By written application (dated) (“the Application”) the Developer applied to the Council for planning permission under reference number (blank) for permission to develop the Land for [set out the description of the development] (the “Development”).

The Council resolved to grant planning permission for the Development in accordance with the Application subject to the making of this Deed without which planning permission for the Development would not be granted.

For the purposes of the determination by the Council of the Application the Developer and the Owner wish to enter into the planning obligations hereinafter specified pursuant to section 106 of the Act with the intention that if the Council approves the Application and grants planning permission for the Development pursuant thereto the Council will then be able to enforce the obligations pursuant to section 106 of the Act.
	A plan showing the extent of the land should be attached to the Planning Obligation as First Schedule.

Any person who has an interest in the land is required to enter into the obligation and provide details of their interest.

Insert details of the planning application.


	THIS DEED WITNESS AS FOLLOWS


	

	(  )

(  )

(  )

(  )

(  )

(  )

(  )

(  )

(  )

(  )

(  )
	This Agreement is a planning obligation made in pursuance of section 106 of the Act and to the extent that the covenants in this Agreement are not made under section 106 of the Act they are made under section 111 of the Local Government Act 1972 and all other powers so enabling.

The provisions and obligations of this Agreement are conditional upon and shall not take effect until

(i)
Grant of planning permission (“the Permission”) for the Development by the Council and 

(ii)
The implementation of the Permission by the commencement of the Development on the Land and that in the event that development not being so commenced (in accordance with sections 56 and 91–93 of the Act) so that the Permission shall lapse this Agreement shall absolutely determine and be of no effect.

SAVE THAT any work of or associated with demolition, site clearance, remediation work, environmental investigations, site and soil surveys, erection of contractors work compound, erection of site offices, erection of fencing to site boundary shall not constitute such a material operation and commencement of the Development shall not be construed accordingly.

The Owner with the intent to binding its successors in title hereby covenants with the Council to perform the obligations (and that the Land shall be permanently subject to the restrictions and provisions) specified in the Second Schedule hereto such obligations being planning obligations for the purposes of section 106 of the Act.  

The Council hereby covenants with the Owner with the intention of binding their successors in title (including statutory successor) as set out in the Third Schedule hereto.

Any notice, communication or payment required to be given hereunder shall be sufficiently served if forwarded by Special Delivery or Recorded Delivery post to it at its registered office stated herein and on the Council if forwarded by Special Delivery or Recorded Delivery post to its (details to be inserted) at its address stated herein and a notice so sent by post shall be deemed to have been given when it ought in due course to have been delivered at the address which it is sent.

Nothing herein shall prohibit or limit the right to develop any part of the Land in accordance with planning permission (other than the Permission relating to the Development as specified in the Application) granted after the date of this Agreement.

The expressions the [Owner], [the Council], [the Developer] and [the Mortgagee] shall include their successors and assigns.

In so far as the provisions hereof shall require any party to obtain the consent or approval of another party and such consent or approval shall not be unreasonably withheld.

No party shall be liable for any breach of the covenant, restrictions or obligations contained within this Agreement occurring after they have parted with their interest in the Land or the part of the Land in respect of which such breach occurs.

The Mortgagee hereby consents to the execution of this Deed and declares that subject as herein provided the Land shall be bound by the obligations contained in the Second Schedule hereto and his legal charge on the Land Property shall take effect as if such legal charge had been executed after the date of this Deed.

This Agreement is a local land charge for the purpose of the Local Land Charges Act 1975 and shall be registered as such by the Council.
	Relationships between the parties and the commencement of their respective obligations once any planning permission is implemented.

This defines what material operation constitutes implementation of the Development thereby activating the terms of the Agreement.

Binding of successors to the obligation.

Requirements for communications.  

It is important to inform any parties of a change of address.

Binding of successors to the obligation.

Once a Party has disposed of its particular interest in the Land it will be no longer liable for any subsequent breach of the Agreement but will retain liability for any breach occurring during its ownership.

Include this clause if a Mortgagee is party to the Agreement.

It is important for the parties to ensure that a copy of the Agreement is registered with the Local Land Charges Register.


FIRST SCHEDULE

Required for Options 1, 2 and 3

	(Description of Land)


	The boundaries of the site should be clearly marked in red, and all pertinent details of the SUDS described, including the type of drainage system, the outfall location 
(if any) and any control structures or pollution control devices.


SECOND SCHEDULE

Option 1 – SUDS to be maintained by the Council

	Definitions

Within this Schedule the following definitions and interpretations apply:


	Definitions relevant to the Agreement.



	(  )

(  )

(  )


	“the Specification” means any guidance notes on design and construction of SUDS from time to time published by CIRIA including:

Book 14 Design of flood storage reservoirs

Report I56 Infiltration drainage

C522 Sustainable urban drainage systems – design manual for England and Wales

C523 Sustainable urban drainage systems – best practice manual

C582 Source control using constructed pervious surfaces

C609 Sustainable drainage systems – hydraulic, structural and water quality advice

or revisions or updates to the above.

“Planning Agreement” means any agreement made pursuant to section 106 of the 1990 Act in respect of the Land.

“SUDS” means the sustainable drainage system comprising all treatment and drainage systems including any pipework, swales, reed beds, ponds, filter trenches, attenuation tanks and detention basins.


	The Specification may be updated as revised design guidance becomes available.

All relevant drawings should be listed or attached to the Agreement.

	Covenants by the Owner (Developer) to the Council.

The Owner and the Developer hereby covenant with the Council:


	

	(  )

(  )

(  )

(  )

(  )

(  )

(  )

(  )
	To observe and perform all the obligations of the Developer [Owner] under the Permission and hereby indemnify the Council in respect of any leases, claims, demands, costs or expenses arising out of any breach or non-performance thereof.

To pay to the Council the sum of [     ] (“the Periodic Sum”) on the completion of the SUDS and thereon on each subsequent anniversary [until the 30th anniversary] in respect of maintenance costs of the SUDS.

The Periodic Sum shall be increased annually from the date of this Agreement by the same percentage as the increase in the Retail Price Index produced by National Statistics or any different publication substituted for it to the date of payment.

[calculation of Periodic Sum]

Alternative

To pay to the Council the sum of [     ] (“the Sum”) on the completion of the SUDS in respect of repair maintenance costs.

That the works have been completed in accordance with all Environmental Laws.

Construct the SUDS to the satisfaction of the Council and in accordance with plans and specifications to be approved in writing by the Council.

That if at any time after the date of this Deed the Owner shall enter into any lease, agreement or transfer confirming that part of the land comprising as including and part of the SUDS it shall in each case procure the lessee, transferee or assignee (as the case may be) to enter into direct covenants with the Council identical to those contained in this Schedule.


	Developer indemnifies the Council.

Periodic Sum is the amount required for maintenance of the SUDS on an annual basis.

Provision for increase with inflation.

This will be subject to the Local Planning Authorities usual calculations for such sums.

Alternatively, the Local Planning Authority and Developer may agree a single amount.

Parties should be aware 
that other consents may 
be required in addition to planning permission, in connection with flood defence or land drainage from the Environment Agency for example.

Council must approve the design and construction of the SUDS.

Transfer of obligations to successive owners.




THIRD SCHEDULE

Option 1 – SUDS to be maintained by the Council

The Council hereby covenants with the Owner:

	(  )

(  )

(  )
	From the date of completion of the SUDS and payment of [the Periodic Sum] (the Sum) maintain and keep in a good state of repair the SUDS in accordance with the specification for maintenance and management of the SUDS.

To use the [Periodic Sum] (the Sum) for the maintenance and repair of the SUDS.

To ensure that although the right to flood granted under this Agreement shall be exercisable at any time without previous notice the Council will use its best endeavours to give notice of intention to exercise such right.


	The Council’s obligations.

Funds for SUDS maintenance may not be used for other activities.

Right to flood.


IN WITNESS WHEREOF

SECOND SCHEDULE

Option 2 – Sustainable Drainage System to be vested in the Council

	Definitions

Within this Schedule the following definitions and interpretations apply:


	

	(  )

(  )

(  )

(  )

(  )

(  )
	“the Specification” means any guidance notes on design and construction of SUDS from time to time published by CIRIA including:

Book 14 Design of flood storage reservoirs

Report I56 Infiltration drainage

C522 Sustainable urban drainage systems – design manual for England and Wales

C523 Sustainable urban drainage systems – best practice manual

C582 Source control using constructed pervious surfaces

C609 Sustainable drainage systems – hydraulic, structural and water quality advice

or revisions or updates to the above.

“Planning Agreement” means any agreement made pursuant to section 106 of the 1990 Act in respect of the Land.

“SUDS” means the sustainable drainage system comprising all treatment and drainage systems including any pipework, swales, reed beds, ponds, filter trenches, attenuation tanks and detention basins.

“Engineer” means such officer as may be designated by the Council.

“the Drawings” means all plans, drawings, sections and the design or working documents listed in schedule [     ] [and attached to this Agreement].

“the final Certificate” means the final certificate issued by the Engineer in connection with the SUDS construction.


	The Specification may be updated as revised design guidance becomes available.

All relevant drawings should be listed or attached to the Agreement.

	(  )

(  )


	The Council shall (subject to the Developer/the Owner complying with the terms of this Agreement and in particular the terms of clause [  ] below) by declaration vest the SUDS in the Council.

The Council shall not be required to vest or to take over responsibility for the SUDS or any part of them until the following have occurred:

(  ) 
The Engineer shall have issued a certificate in writing certifying that:

(  )
The SUDS have been constructed and completed in accordance with the Drawing and the Specification to the reasonable satisfaction of the Engineer and have been maintained by the Owner during any defects correction period and any defects arising or work required in connection with the SUDS during that period and prior to the date of the Final Certificate of the make good or carried out by the Owner to the reasonable satisfaction of the Engineer.

(  )
No building structure or act has been erected or carried out so as to impair the proper operation of the Works.

(  ) 
All requisite consents have been obtained and provided to the Engineer.

[Periodic or Commuted Sum to be provided]


	Vesting of the SUDS in the Council.

Mechanism to ensure the SUDS have been properly constructed before vesting.

Consents.

Sums to be provided by the Owner or Developer to facilitate future maintenance of the SUDS.


IN WITNESS WHEROF

SECOND SCHEDULE

Option 3 – Sustainable Drainage System to be maintained by a Third Party

	The Owner and the Developer hereby covenant with the Council:


	

	(  )

(  )

(  )

(  )
	To implement a maintenance scheme with a company to be approved in writing by the Council to repair and maintain the SUDS (the Maintenance Scheme).

The Owner will not commence development on the Land until the Maintenance Scheme has been approved in writing by the Council.

The Owner will not commence development on the Land until the Maintenance Scheme set out in the Third Schedule hereto [to incorporate National Model] has been entered into and a copy provided to the Council.

To provide a bond in the sum of [£……] (“the Bond Sum”) for the projected maintenance of the SUDS in accordance with the Maintenance Scheme.  Such form of Bond to be agreed in writing between the Owner and the Council before commencement of the Development.


	Detail of the Maintenance Scheme to be set out in the Third Schedule.

Bond provision.


THIRD SCHEDULE

Option 3 – Sustainable Drainage System to be maintained by a Third Party

	[Maintenance Provisions to be drafted]


	Detail of the Maintenance Scheme to be completed in the Third Schedule.

Note that this could be the “Maintenance Framework Agreement” but not necessarily so.


IN WITNESS WHEROF
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